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CURRICULUM VITAE
Education:

‘Brooklyn Law School - Juris Doctorate 1996

Moot Court Honor Society - Vice President/Executive Board (Chair of Trial Division)
Moot Court Honor Society - Competitor - National Appellate Trademark Competition
Moot Court Honor Society — Coach, National Trial Team — Regional Champions
CALI Excellence for the Future Award - Advanced Legal Research

Judge Edward and Doris A. Thompson Award for Excellence in Trial Advocacy

‘Tulane University, New Orleans, LA - Bachelor of Arts (Honors, Psychology) 1993

Professional:
- Smiley & Smiley, LLP
Managing Partner & Senior Trial Attorney, January 2001 - present
Associate, June 1996 - December 2000
Law Clerk, September 1993 - June 1996
Major verdicts and settlements in plaintiffs' personal injury, medical malpractice and
wrongful death litigation
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- Adjunct Clinical Instructor of Law - Brooklyn Law School, Trial Advocacy Program (1998-
2004)

- The Mentor Esq. Podcast — A Podcast for Lawyers
* Founder & Host (2019 — Present)

- New York “Super Lawyer”
2010, 2011,2012, 2013, 2014, 2015, 2016, 2017, 2018, 2019, 2020, 2021, 2022, 2023,
2024, 2025

Bar Admissions:

- The United States Supreme Court

- New York State Courts

- United States Eastern District, Southern District &
Northern District of New York

- United States District Court of Vermont

Organizations/Affiliations:

‘New York State Academy of Trial Lawyers
-President (May 2017 — May 2018)
-President-Elect — (April 2016- May 2017)
-Vice President — 1st Dept. (July 2013-May 2016)
-Executive Committee (May 2019 — present)
- Board of Directors (2013- present)
- Judicial Screening Committee (2013- present)
- Master CLE Instructor (2020 — present)
- CLE Instructor (2013 — present)

‘New York City Trial Lawyers Alliance
-Chairman of Board of Governors (July 2017 — July 2019)
-President (July 2015 — July 2017)
-Vice President (June 2013 — July 2015)
-Treasurer (June 2011 — June 2013)
-Secretary (June 2009- June 2011)
-Board of Directors (2000-present)

¢ Judicial Screening Committee, Kings County Democratic Party (2013)
* New York State Bar Association
* Brooklyn Bar Association
Medical Malpractice Committee
Supreme Courts Committee
* American Bar Association
» The American Association for Justice
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* Brooklyn Law School Alumni Association

* National Order of Barristers

* Lime Rock Drivers Club

* Porsche Club of America (Connecticut Valley Region)

* Porsche Sim Racing League

* Sports Car Driving Association (SCDA)

* Just Hands Racing Foundation — Board of Directors & Legal Counsel

Authored Books

Smiley, Andrew J. How to Successfully Litigate a Personal Injury Case — A Practical Guide,
2022, The Mentor Esq. Handbook Series — Amazon Best Seller in Personal Injury Law

Smiley, Andrew J. Successful Trial Skills — A Practical Guide to Jury Selection, Opening
Statements, Direct & Cross Examinations and Closing Arguments, 2024, The Mentor Esq.
Handbook Series — Amazon #1 New Release in Trial Practice

Continuing Legal Education (CLE) Presentations:

(85) Newly Admitted, Now What? The Skills You Didn't Learn in Law School — Part 2, New Y ork
State Academy of Trial Lawyers, December 9, 2025

(84) Newly Admitted, Now What? The Skills You Didn't Learn in Law School — Part 1, New Y ork
State Academy of Trial Lawyers, December 8, 2025

(83) Working with Vocational Experts in Personal Injury Litigation, Lawline, July 24, 2025

(82) Federal Court Confidence: Successfully Litigating Personal Injury Cases — Part 3: Motion
Practice in Federal Court, New York State Academy of Trial Lawyers, June 5, 2025

(81) Federal Court Confidence: Successfully Litigating Personal Injury Cases — Part 2: Depositions
in Federal Court, New York State Academy of Trial Lawyers, May 1, 2025

(80) Federal Court Confidence: Successfully Litigating Personal Injury Cases — Part 1: Overview
of the Federal Court Process, New York State Academy of Trial Lawyers, April 3, 2025

(79) Who's on the Hook?- Part 4. Litigation and Insurance Issues in SUM Cases, New York State
Academy of Trial Lawyers, January 8, 2025

(78) Who's on the Hook?- Part 3: Litigation and Insurance Issues in Premise Liability Cases, New
York State Academy of Trial Lawyers, December 4, 2024

(77) Who's on the Hook?- Part 2: Litigation and Insurance Issues in Construction Accident Cases,
New York State Academy of Trial Lawyers, November 6, 2024

(76) Who's on the Hook?- Part 1: Litigation and Insurance Issues in Ride-Share and Rental Car
Accident Cases, New York State Academy of Trial Lawyers, October 2, 2024
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Continuing Legal Education (CLE) Presentations Continued:

(75) Introducing Evidence and Impeaching Witnesses, Office of The New York State Attorney
General — Legal Education and Professional Development, September 26, 2024

(74) Walking the Line: Settlement Negotiation Skills & Ethics, New York State Academy of Trial
Lawyers, July 9, 2024

(73) Novel Negligence Cases — Part 2: How to Successfully Litigate Dram Shop Cases, New Y ork
State Academy of Trial Lawyers, June 5, 2024

(72) Working with Experts, Office of The New York State Attorney General — Legal Education
and Professional Development, April 2, 2024

(71) Novel Negligence Cases — Part 3: How to Successfully Litigate Ski Accident Cases, New York
State Academy of Trial Lawyers, March 6, 2024

(70) Novel Negligence Cases — Part 1: How to Successfully Litigate Personal Trainer and Gym
Negligence Cases, New York State Academy of Trial Lawyers, January 3, 2024

(69) Litigation Back to Basics — Part 3: Introducing Evidence and Impeaching Witnesses, New
York State Academy of Trial Lawyers, December 6, 2023

(68) Litigation Back to Basics — Part 2: Working With Experts, New York State Academy of Trial
Lawyers, November 1, 2023

(67) Construction Site Injury Litigation: Pursuing or Defending Claims Against Site Owners,
Contractors, and Other Third Parties, Strafford CLE/BarBri, October 17, 2023

(66) Litigation Back to Basics — Part 1: Preparing and Conducting Depositions, New York State
Academy of Trial Lawyers, October 4, 2023

(65) Depositions, Office of The New York State Attorney General — Legal Education and
Professional Development, September 28, 2023

(64) How to Litigate a Medical Malpractice Case — Part 6: The Trial, New York State Academy of
Trial Lawyers, June 7, 2023

(63) How to Litigate a Medical Malpractice Case — Part 5: Pre-Trial Preparation, New York State
Academy of Trial Lawyers, May 3, 2023

(62) How to Litigate a Medical Malpractice Case — Part 4: Discovery & Depositions, New York
State Academy of Trial Lawyers, April 4, 2023

(61) How to Litigate a Medical Malpractice Case — Part 3: Commencing the Action, New York
State Academy of Trial Lawyers, February 28, 2023

(60) How to Litigate a Medical Malpractice Case — Part 2: Expert Selection, New York State
Academy of Trial Lawyers, February 1, 2023



Andrew J. Smiley, Esq. Curriculum Vitae, Page 5

Continuing Legal Education (CLE) Presentations Continued:

(59) How to Litigate a Medical Malpractice Case — Part 1: The Initial Screening, New York State
Academy of Trial Lawyers, January 4, 2023

(58) How to Litigate a Construction Accident Case — Part 4: Motion Practice, New York State
Academy of Trial Lawyers, December 7, 2022

(57) Preparing for Depositions: Best Practices for Asking and Answering Questions, Office of
The New York State Attorney General, 2022 Legislature Program, December 6, 2022

(56) How to Litigate a Construction Accident Case — Part 3: Depositions, New York State
Academy of Trial Lawyers, November 2, 2022

(55) How to Litigate a Construction Accident Case — Part 2: Commencing The Action, New York
State Academy of Trial Lawyers, October 3, 2022

(54) Trial Series: Part 2 - Opening Statement Webinar, Queens County Bar Association, September
22,2022

(53) How to Litigate a Construction Accident Case — Part 1: An Overview of New York Labor Law,
New York State Academy of Trial Lawyers, September 7, 2022

(52) How to Litigate a Catastrophic Automobile Accident Case — Part 6: The Trial, New York State
Academy of Trial Lawyers, July 6, 2022

(51) How to Litigate a Catastrophic Automobile Accident Case — Part 5: Mediation and Settlement,
New York State Academy of Trial Lawyers, June 2, 2022

(50) How to Litigate a Catastrophic Automobile Accident Case — Part 4: Expert Depositions, New
York State Academy of Trial Lawyers, May 4, 2022

(49) How to Litigate a Catastrophic Automobile Accident Case — Part 3: Liability and Damages
Experts, New York State Academy of Trial Lawyers, April 6, 2022

(48) How to Litigate a Catastrophic Automobile Accident Case — Part 2: Commencing the Action,
New York State Academy of Trial Lawyers, March 2, 2022

(47) How to Litigate a Catastrophic Automobile Accident Case — Part 1: The Investigation, New
York State Academy of Trial Lawyers, February 4, 2022

(46) Anatomy of a Trial, a Trial Skills Series — Part 5: Summations, New York State Academy of
Trial Lawyers, January 5, 2022

(45) Anatomy of a Trial, a Trial Skills Series — Part 4: Cross-Examination, New York State
Academy of Trial Lawyers, December 1, 2021

(44) Anatomy of a Trial, a Trial Skills Series — Part 3: Direct Examination, New Y ork State
Academy of Trial Lawyers, November 3, 2021
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Continuing Legal Education (CLE) Presentations Continued:

(43) Anatomy of a Trial, a Trial Skills Series — Part 2: Opening Statements, New York State
Academy of Trial Lawyers, October 6, 2021

(42) Anatomy of a Trial, a Trial Skills Series — Part 1: Jury Selection, New York State Academy of
Trial Lawyers, September 10, 2021

(41) How to Successfully Litigate a Personal Injury Case Series - Part 7: It’s a Wrap!, New York
State Academy of Trial Lawyers, July 7, 2021

(40) How to Successfully Litigate a Personal Injury Case Series - Part 6: The Trial, New Y ork
State Academy of Trial Lawyers, June 2, 2021

(39) How to Successfully Litigate a Personal Injury Case Series - Part 5:Pre-Trial Disclosures
and Gearing up for Trial, New York State Academy of Trial Lawyers, May 5, 2021

(38) How to Successfully Litigate a Personal Injury Case Series - Part 4: Depositions, New Y ork
State Academy of Trial Lawyers, April 7, 2021

(37) How to Successfully Litigate a Personal Injury Case Series - Part 3: Your Adversary, the
Preliminary Conference and Initial Discovery, New York State Academy of Trial Lawyers,
March 3, 2021

(36) How to Successfully Litigate a Personal Injury Case Series - Part 2: Early Settlement,
Jurisdiction, Venue & Commencing The Lawsuit, New York State Academy of Trial Lawyers,
February 3, 2021

(35) How to Successfully Litigate a Personal Injury Case Series - Part 1: Getting the Case,
Investigation and Ready to File, New York State Academy of Trial Lawyers, January 6, 2021

(34) Brick by Brick: Building a Personal Injury Practice, New York State Academy of Trial
Lawyers, December 10, 2020

(33) Working with Experts to Build Your Case, New York State Academy of Trial Lawyers,
October 8, 2020

(32) Fitness Industry Liability: Gyms, Trainers and Waivers, The Mentor Esq. Podcast, September
8, 2020

(31) Let's Make a Federal Case Out of It: Litigating Personal Injury Cases in Federal Court, New
York State Academy of Trial Lawyers, June 9, 2020

(30) Crisis Management - The Corona Virus Pandemic, The Mentor Esq. Podcast, April 9, 2020

(29) Do You Have a Federal Tort Claims Act Case in Your Office, New York State Academy of
Trial Lawyers, December 10, 2019

(28) Auto and Truck Claims, Accidents and Litigation 2019 — Evaluating Damages and Use of
Experts, New York State Bar Association, September 9, 2019
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Continuing Legal Education (CLE) Presentations Continued:

(27) Thoughts and Strategies in the Ever-Evolving Product Liability Litigation — The Plaintiff’s
Perspective, The Defense Association of New York, March 12, 2019

(26) Trial Techniques: Lessons on Dealing with Millennial Jurors; Summations, Requests to
Charge and Post-Trial Motions, The Defense Association of New York, January 31, 2019

(25) Trial Techniques: Interactive Lessons from the Plaintiff and Defense Perspectives, The
Defense Association of New York, September 17, 2018

(24) Punitive Damages — What to Plead, What to Prove: Medical Malpractice, New York State
Academy of Trial Lawyers, June 8, 2017 & June 21, 2017

(23) Presenter on Evidence, 2016 Annual Update, Precedents & Statutes for Personal Injury
Litigators, New York State Academy of Trial Lawyers, September 30, 2016

(22) Medical Malpractice in New York: A View from All Sides: The Bench, The Bar and OCA,
New York State Bar Association, October 11, 2015

(21) Effectively Using Experts in Personal Injury Cases, Lawline, October 8, 2015

(20) Killer Cross Examination Strategies, Clear Law Institute, April 21, 2015
(19) Powerful Opening Statements, Clear Law Institute, January 13, 2015

(18) The Dram Shop Law: New York Liquor Liability, Lawline.com, November 20, 2014
(17) Killer Cross Examination Strategies, Lawline.com, November 20, 2014

(16) Trial Techniques: Tricks of the Trade Update, Lawline.com, October 14, 2014

(15) Personal Trainer Negligence Update, Lawline.com, October 14, 2014

(14) Trial Techniques — Part 2: Cross- Examination & Closing Arguments, Brooklyn Bar
Association, May 15, 2014

(13) Trial Techniques — Part 1: Jury Selection, Opening Statements & Direct Examination,
Brooklyn Bar Association, May 7, 2014

(12) Health, Fitness & Adventure Sports Liability, New York State Bar Association, August 1,
2013

(11) Direct Exams: How To Make Your Witnesses Shine, New York State Academy of Trial
Lawyers, May 6, 2013

(10) Opening Statements: A Recipe for Success, Lawline.com, August 7, 2012
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Continuing Legal Education (CLE) Presentations Continued:

(9) “You Had Me at Hello”: Delivering an Effective and Powerful Opening Statement, New Y ork
State Academy of Trial Lawyers, April 1, 2012

(8) Preparing the Construction Accident Case, New York County Lawyers Association, March
26,2012

(7) The Nuts and Bolts of a Trial, New York State Academy of Trial Lawyers, October 24, 2011
(6) Personal Trainer Negligence, Lawline.com, March 22, 2011

(5) Trial Effectively Using Experts in Personal Injury Cases, Lawline.com, May 4, 2011
Techniques: The Tricks of the Trade, Lawline.com, February 16, 2011

(4) Practice Makes Perfect: Learn to Practice Like a Pro, Lawline.com, January 18, 2011
(3) Jury Selection 101, New York State Academy of Trial Lawyers, December 14, 2010
(2) Practical Guidelines for Getting Items into Evidence, Lawline.com, March, 2010

(1) Winning Your Case: Trial Skills that Count, Lawline.com, August 21, 2009

Television Appearances
Fox News Channel
-The O’Reilly Factor
-What’s Happening Now with Martha McCallum
- America’s News Room
- Fox & Friends
-Fox Business Channel
-Neil Cavuto
-Money with Melissa Francis
CNN -Anderson Cooper 360
ET — Entertainment Tonight
Bloomberg TV
Headline News
Tru TV
Court TV
The Morning Show with Mike and Juliet

Interests, Hobbies:

High-Performance Driving Events, Lime Rock Drivers Club, Porsche Enthusiast, Sim Racing,
Tennis, Lego, Cooking, Yoga



McKinney's CPLR § 302
§ 302. Personal jurisdiction by acts of non-domiciliaries

Effective: April 28, 2008

(a) Acts which are the basis of jurisdiction. As to a cause of action arising from any of the acts
enumerated in this section, a court may exercise personal jurisdiction over any non-domiciliary,
or his executor or administrator, who in person or through an agent:

1. transacts any business within the state or contracts anywhere to supply goods or services in the
state; or

2. commits a tortious act within the state, except as to a cause of action for defamation of
character arising from the act; or

3. commits a tortious act without the state causing injury to person or property within the state,
except as to a cause of action for defamation of character arising from the act, if he

(i) regularly does or solicits business, or engages in any other persistent course of conduct, or
derives substantial revenue from goods used or consumed or services rendered, in the state, or
(i1) expects or should reasonably expect the act to have consequences in the state and derives
substantial revenue from interstate or international commerce; or

4. owns, uses or possesses any real property situated within the state.

(b) Personal jurisdiction over non-resident defendant in matrimonial actions or family court
proceedings. A court in any matrimonial action or family court proceeding involving a demand
for support, alimony, maintenance, distributive awards or special relief in matrimonial actions
may exercise personal jurisdiction over the respondent or defendant notwithstanding the fact that
he or she no longer is a resident or domiciliary of this state, or over his or her executor or
administrator, if the party seeking support is a resident of or domiciled in this state at the time
such demand is made, provided that this state was the matrimonial domicile of the parties before
their separation, or the defendant abandoned the plaintiff in this state, or the claim for support,
alimony, maintenance, distributive awards or special relief in matrimonial actions accrued under
the laws of this state or under an agreement executed in this state. The family court may exercise
personal jurisdiction over a non-resident respondent to the extent provided in sections one
hundred fifty-four and one thousand thirty-six and article five-B of the family court act and
article five-A of the domestic relations law.

(c) Effect of appearance. Where personal jurisdiction is based solely upon this section, an
appearance does not confer such jurisdiction with respect to causes of action not arising from an
act enumerated in this section.

(d) Foreign defamation judgment. The courts of this state shall have personal jurisdiction over
any person who obtains a judgment in a defamation proceeding outside the United States against
any person who is a resident of New York or is a person or entity amenable to jurisdiction in
New York who has assets in New York or may have to take actions in New York to comply with
the judgment, for the purposes of rendering declaratory relief with respect to that person's
liability for the judgment, and/or for the purpose of determining whether said judgment should
be deemed non-recognizable pursuant to section fifty-three hundred four of this chapter, to the
fullest extent permitted by the United States constitution, provided:

1. the publication at issue was published in New York, and



2. that resident or person amenable to jurisdiction in New York (i) has assets in New York which
might be used to satisfy the foreign defamation judgment, or (ii) may have to take actions in New
York to comply with the foreign defamation judgment. The provisions of this subdivision shall
apply to persons who obtained judgments in defamation proceedings outside the United States
prior to and/or after the effective date of this subdivision.

Credits

(L.1962, c. 308. Amended L.1966, c. 590, § 1; L.1974, c. 859, § 1; L.1979, ¢. 252, §§ 1, 2;
L.1980, c. 281, § 22; L.1982, ¢. 505, § 1; L.1991, c. 69, § 7; L.1995, c. 441, § 2; L.2006, c. 184,
§ 5, eff. July 26, 2006; L..2008, c. 66, § 3, eff. April 28, 2008.)

N.Y. C.P.L.R. 302 (McKinney)



McKinney’s CPLR § 503
§ 503. Venue based on residence

Effective: October 23, 2017

(a) Generally. Except where otherwise prescribed by law, the place of trial shall be in the county
in which one of the parties resided when it was commenced; the county in which a substantial part
of the events or omissions giving rise to the claim occurred; or, if none of the parties then resided
in the state, in any county designated by the plaintiff. A party resident in more than one county
shall be deemed a resident of each such county.

(b) Executor, administrator, trustee, committee, conservator, general or testamentary
guardian, or receiver. An executor, administrator, trustee, committee, conservator, general or
testamentary guardian, or receiver shall be deemed a resident of the county of his appointment as
well as the county in which he actually resides.

(c) Corporation. A domestic corporation, or a foreign corporation authorized to transact business
in the state, shall be deemed a resident of the county in which its principal office is located; except
that such a corporation, if a railroad or other common carrier, shall also be deemed a resident of
the county where the cause of action arose.

(d) Unincorporated association, partnership, or individually-owned business. A president or
treasurer of an unincorporated association, suing or being sued on behalf of the association, shall
be deemed a resident of any county in which the association has its principal office, as well as the
county in which he actually resides. A partnership or an individually-owned business shall be
deemed a resident of any county in which it has its principal office, as well as the county in which
the partner or individual owner suing or being sued actually resides.

(e) Assignee. In an action for a sum of money only, brought by an assignee other than an assignee
for the benefit of creditors or a holder in due course of a negotiable instrument, the assignee’s
residence shall be deemed the same as that of the original assignor at the time of the original
assignment.

(f) Consumer credit transaction. In an action arising out of a consumer credit transaction where
a purchaser, borrower or debtor is a defendant, the place of trial shall be the residence of a
defendant, if one resides within the state or the county where such transaction took place, if it is
within the state, or, in other cases, as set forth in subdivision (a).

Credits

(L.1962, c. 308. Amended L.1965, c. 114, § 1; L.1973, c. 238, § 3; L.1981, c. 115, § 17; L.2017,
c. 366, § 1, eff. Oct. 23, 2017.)



§ 1332. Diversity of citizenship; amount in controversy; costs..., 28 USCA § 1332

KeyCite Yellow Flag - Negative Treatment
Unconstitutional or PreemptedValidity Called into Doubt by Abramson v. Marriott Ownership Resorts, Inc., C.D.Cal., Jan. 04, 2016

KeyCite Yellow Flag - Negative TreatmentProposed Legislation

United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)
Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 85. District Courts; Jurisdiction (Refs & Annos)

28 U.S.C.A. § 1332

§ 1332. Diversity of citizenship; amount in controversy; costs
[Statutory Text & Notes of Decisions subdivisions I to V]

Currentness

<Notes of Decisions for 28 USCA § 1332 are displayed in multiple documents.>

(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or
value of $75,000, exclusive of interest and costs, and is between--

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction
under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully
admitted for permanent residence in the United States and are domiciled in the same State;

(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of different States.

(b) Except when express provision therefor is otherwise made in a statute of the United States, where the plaintiff who files the
case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $75,000, computed
without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of interest
and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.

(c) For the purposes of this section and section 1441 of this title--

(1) a corporation shall be deemed to be a citizen of every State and foreign state by which it has been incorporated and of
the State or foreign state where it has its principal place of business, except that in any direct action against the insurer of a
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policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as
a party-defendant, such insurer shall be deemed a citizen of--

(A) every State and foreign state of which the insured is a citizen;

(B) every State and foreign state by which the insurer has been incorporated; and

(C) the State or foreign state where the insurer has its principal place of business; and

(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent,
and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant
or incompetent.

(d)(1) In this subsection--

(A) the term “class” means all of the class members in a class action;

(B) the term “class action” means any civil action filed under rule 23 of the Federal Rules of Civil Procedure or similar State
statute or rule of judicial procedure authorizing an action to be brought by 1 or more representative persons as a class action;

(C) the term “class certification order” means an order issued by a court approving the treatment of some or all aspects of
a civil action as a class action; and

(D) the term “class members” means the persons (named or unnamed) who fall within the definition of the proposed or
certified class in a class action.

(2) The district courts shall have original jurisdiction of any civil action in which the matter in controversy exceeds the sum or
value of $5,000,000, exclusive of interest and costs, and is a class action in which--

(A) any member of a class of plaintiffs is a citizen of a State different from any defendant;

(B) any member of a class of plaintiffs is a foreign state or a citizen or subject of a foreign state and any defendant is a
citizen of a State; or

(C) any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a citizen or subject of
a foreign state.

(3) A district court may, in the interests of justice and looking at the totality of the circumstances, decline to exercise jurisdiction
under paragraph (2) over a class action in which greater than one-third but less than two-thirds of the members of all proposed
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plaintiff classes in the aggregate and the primary defendants are citizens of the State in which the action was originally filed
based on consideration of--

(A) whether the claims asserted involve matters of national or interstate interest;

(B) whether the claims asserted will be governed by laws of the State in which the action was originally filed or by the laws
of other States;

(C) whether the class action has been pleaded in a manner that seeks to avoid Federal jurisdiction;

(D) whether the action was brought in a forum with a distinct nexus with the class members, the alleged harm, or the
defendants;

(E) whether the number of citizens of the State in which the action was originally filed in all proposed plaintiff classes in the
aggregate is substantially larger than the number of citizens from any other State, and the citizenship of the other members
of the proposed class is dispersed among a substantial number of States; and

(F) whether, during the 3-year period preceding the filing of that class action, 1 or more other class actions asserting the same
or similar claims on behalf of the same or other persons have been filed.

(4) A district court shall decline to exercise jurisdiction under paragraph (2)--

(A)(i) over a class action in which--

(I) greater than two-thirds of the members of all proposed plaintiff classes in the aggregate are citizens of the State in
which the action was originally filed;

(IT) at least 1 defendant is a defendant--

(aa) from whom significant relief is sought by members of the plaintiff class;

(bb) whose alleged conduct forms a significant basis for the claims asserted by the proposed plaintiff class; and

(cc) who is a citizen of the State in which the action was originally filed; and

(III) principal injuries resulting from the alleged conduct or any related conduct of each defendant were incurred in the
State in which the action was originally filed; and
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(ii) during the 3-year period preceding the filing of that class action, no other class action has been filed asserting the same
or similar factual allegations against any of the defendants on behalf of the same or other persons; or

(B) two-thirds or more of the members of all proposed plaintiff classes in the aggregate, and the primary defendants, are
citizens of the State in which the action was originally filed.

(5) Paragraphs (2) through (4) shall not apply to any class action in which--

(A) the primary defendants are States, State officials, or other governmental entities against whom the district court may be
foreclosed from ordering relief; or

(B) the number of members of all proposed plaintiff classes in the aggregate is less than 100.

(6) In any class action, the claims of the individual class members shall be aggregated to determine whether the matter in
controversy exceeds the sum or value of $5,000,000, exclusive of interest and costs.

(7) Citizenship of the members of the proposed plaintiff classes shall be determined for purposes of paragraphs (2) through
(6) as of the date of filing of the complaint or amended complaint, or, if the case stated by the initial pleading is not subject
to Federal jurisdiction, as of the date of service by plaintiffs of an amended pleading, motion, or other paper, indicating the
existence of Federal jurisdiction.

(8) This subsection shall apply to any class action before or after the entry of a class certification order by the court with respect
to that action.

(9) Paragraph (2) shall not apply to any class action that solely involves a claim--

(A) concerning a covered security as defined under 16(t)(3)1 of the Securities Act of 1933 (15 U.S.C. 78p(f)(3)2) and section
28(f)(5)(E) of the Securities Exchange Act of 1934 (15 U.S.C. 78bb()(5)(E));

(B) that relates to the internal affairs or governance of a corporation or other form of business enterprise and that arises under
or by virtue of the laws of the State in which such corporation or business enterprise is incorporated or organized; or

(C) that relates to the rights, duties (including fiduciary duties), and obligations relating to or created by or pursuant to any
security (as defined under section 2(a)(1) of the Securities Act of 1933 (15 U.S.C. 77b(a)(1)) and the regulations issued
thereunder).

(10) For purposes of this subsection and section 1453, an unincorporated association shall be deemed to be a citizen of the State
where it has its principal place of business and the State under whose laws it is organized.
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(11)(A) For purposes of this subsection and section 1453, a mass action shall be deemed to be a class action removable under
paragraphs (2) through (10) if it otherwise meets the provisions of those paragraphs.

(B)(i) As used in subparagraph (A), the term “mass action” means any civil action (except a civil action within the scope of
section 1711(2)) in which monetary relief claims of 100 or more persons are proposed to be tried jointly on the ground that the
plaintiffs' claims involve common questions of law or fact, except that jurisdiction shall exist only over those plaintiffs whose
claims in a mass action satisfy the jurisdictional amount requirements under subsection (a).

(ii) As used in subparagraph (A), the term “mass action” shall not include any civil action in which--

(I) all of the claims in the action arise from an event or occurrence in the State in which the action was filed, and that allegedly
resulted in injuries in that State or in States contiguous to that State;

(II) the claims are joined upon motion of a defendant;

(III) all of the claims in the action are asserted on behalf of the general public (and not on behalf of individual claimants or
members of a purported class) pursuant to a State statute specifically authorizing such action; or

(IV) the claims have been consolidated or coordinated solely for pretrial proceedings.

(C)(i) Any action(s) removed to Federal court pursuant to this subsection shall not thereafter be transferred to any other court
pursuant to section 1407, or the rules promulgated thereunder, unless a majority of the plaintiffs in the action request transfer
pursuant to section 1407.

(ii) This subparagraph will not apply--

(I) to cases certified pursuant to rule 23 of the Federal Rules of Civil Procedure; or

(IT) if plaintiffs propose that the action proceed as a class action pursuant to rule 23 of the Federal Rules of Civil Procedure.

(D) The limitations periods on any claims asserted in a mass action that is removed to Federal court pursuant to this subsection
shall be deemed tolled during the period that the action is pending in Federal court.

(e) The word “States”, as used in this section, includes the Territories, the District of Columbia, and the Commonwealth of
Puerto Rico.

CREDIT(S)
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(June 25, 1948, c. 646, 62 Stat. 930; July 26, 1956, c. 740, 70 Stat. 658; Pub.L. 85-554, § 2, July 25, 1958, 72 Stat. 415; Pub.L.
88-439, § 1, Aug. 14, 1964, 78 Stat. 445; Pub.L. 94-583, § 3, Oct. 21, 1976, 90 Stat. 2891; Pub.L. 100-702, Title II, §§ 201(a),
202(a), 203(a), Nov. 19, 1988, 102 Stat. 4646; Pub.L. 104-317, Title II, § 205(a), Oct. 19, 1996, 110 Stat. 3850; Pub.L. 109-2,
§ 4(a), Feb. 18, 2005, 119 Stat. 9; Pub.L. 112-63, Title I, §§ 101, 102, Dec. 7, 2011, 125 Stat. 758.)

Notes of Decisions (972)

Footnotes
1 So in original. Reference to “16(f)(3)” probably should be preceded by “section”.
2 So in original. Probably should be “77p(f)(3)”.

28 U.S.C.A. § 1332,28 USCA § 1332
Current through P.L. 116-259. Some statute sections may be more current, see credits for details.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X Index No.:
JAMES JIMENEZ, as Administrator of the Estate of
HAYDEE SILVA, deceased,
Plaintiff,
CERTIFICATE
_against- OF MERIT
KHALED HASSAN, M.D. and ST. JOSEPH’S
MEDICAL CENTER,
Defendants.
X

JASON D. FRIEDMAN, an attorney duly admitted to practice before the Courts of this
State, certifies the following:

1. I am the attorney for the plaintiff, JAMES JIMENEZ, as Administrator of the
Estate of HAYDEE SILVA, deceased.

2. I have reviewed the facts of this case and have consulted with a physician duly
licensed to practice medicine in the State of New York and reasonably believe that said
physician is knowledgeable with respect to the relevant issues involved in this action.

3. Based upon the discussions I had with the aforesaid physician, I have concluded
on the basis of my review and consultation, that there is a reasonable basis for the
commencement of this action.

Dated: New York, New York
January 16, 2018

JASON D. FRIEDMAN
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
_________________________ — — X
ROBERTA COLORES-MARTINEZ and CARMEN INDEX NO.
ARIANA CARDOSO,

Plaintiffs,

VERIFIED COMPLAINT
-against-

THE CITY OF NEW YORK and CENTRAL PARK
CONSERVANCY, INC,,

Detfendants.
_________________________ — — X

Plaintiffs, by their attorneys, SMILEY & SMILEY, LLP, complaining of the
defendants, hereinafter alleges at all times, upon information and belief, as follows:

AS AND FOR A FIRST CAUSE OF ACTION
ON BEHALF OF ROBERTA COLORES-MARTINEZ

1. The plaintiff, ROBERTA COLORES-MARTINEZ, resides at || |||
I

2. Upon information and belief, at all times hereinafter mentioned, defendant, THE
CITY OF NEW YORK was and still is a domestic municipal corporation duly organized and
existing under and by virtue of the laws of the State of New York.

3. Upon information and belief, at all times hereinafter mentioned, defendant
CENTRAL PARK CONSERVANCY, INC. was and still is a domestic not-for-profit corporation
duly organized and existing under and by virtue of the laws of the State of New York with a

principal place of business in the County of New York, State of New York.



4. Upon information and belief, defendant CENTRAL PARK CONSERVANCY,
INC. maintained and still maintains a principal place of business at 14 East 60" Street, New York,
New York.

5. On July 15, 2010, and within ninety (90) days of the occurrence complained of
herein, a verified notice of claim containing claims upon which this action is based and information
otherwise required by law (hereinafter, "Notice of Claim") was duly served upon and presented to
defendant THE CITY OF NEW YORK.

6. More than thirty (30) days have elapsed since the claims upon which this action is
based were presented to defendant THE CITY OF NEW YORK, and defendant THE CITY OF
NEW YORK has neglected and/or refused to make payment or adjustment thereof.

7. On October 21,2010, plaintiff ROBERTA COLORES-MARTINEZ appeared for
and gave testimony under oath at an oral examination requested and conducted by defendant THE
CITY OF NEW YORK, pursuant to General Municipal Law § 50-h.

8. This action is commenced against defendant THE CITY OF NEW YORK within
one (1) year and ninety (90) days of both the accrual of the claims and causes of action alleged
herein and the occurrence complained of herein.

9. Atall times mentioned, Central Park was and still is a public park in the County of
New York, State of New York, (hereinafter, "Central Park").

10. Upon information and belief, at all times hereinafter mentioned, defendant THE
CITY OF NEW YORK owned Central Park.

11. Upon information and belief, at all times hereinafter mentioned, defendant THE

CITY OF NEW YORK managed, maintained, operated and controlled Central Park.



12. Upon information and belief, at all times hereinafter mentioned, defendant THE
CITY OF NEW YORK owed a duty to maintain and keep Central park in a reasonably safe
condition.

13. Upon information and belief, at all times hereinafter mentioned, defendant
CENTRAL PARK CONSERVANCY, INC. managed, operated, maintained and controlled Central
Park, pursuant to a contract with defendant THE CITY OF NEW YORK (hereinafter, "Contract").

14. Upon information and belief, at all times hereinafter mentioned, defendant
CENTRAL PARK CONSERVANCY, INC., owed a duty to maintain and keep Central Park in a
reasonably safe condition, pursuant to the Contract.

15. Upon information and belief, at all times hereinafter mentioned, defendant THE
CITY OF NEW YORK owned the trees located in Central Park, including but not limited to, the tree
hereinafter complained of (hereinafter, "subject Tree") which was, and still is, located near the area
of the Boathouse around 74" Street near the East Drive, New York, New York, approximately 41
feet directly east, on a direct straight line from light pole fixture #E7211. Affixed to said light pole
fixture is police call box #7238. The tree is also located at latitude north 40.77393 and longitude
west 73.96909.

16. Upon information and belief, at all times hereinafter mentioned, defendant THE
CITY OF NEW YORK managed, maintained and controlled the subject Tree.

17. Upon information and belief, at all times hereinafter mentioned, defendant THE
CITY OF NEW YORK owed a duty to maintain and keep the subject Tree in a reasonably safe
condition.

18. Upon information and belief, at all times hereinafter mentioned, defendant THE

CITY OF NEW YORK owed a duty to inspect the subject Tree.
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19. Upon information and belief, at all times hereinafter mentioned, defendant THE
CITY OF NEW YORK owed a duty to prune, fertilize and otherwise care for the subject Tree.

20. Upon information and belief, at all times hereinafter mentioned, defendant
CENTRAL PARK CONSERVANCY, INC. managed, maintained and controlled the subject Tree,
pursuant to the Contract.

21. Upon information and belief, at all times hereinafter mentioned, defendant
CENTRAL PARK CONSERVANCY, INC. owed a duty to maintain and keep the subject Tree in a
reasonably safe condition, pursuant to the Contract.

22. Upon information and belief, at all times hereinafter mentioned, defendant
CENTRAL PARK CONSERVANCY, INC. owed a duty to inspect the subject Tree, pursuant to the
Contract.

23. Upon information and belief, at all times hereinafter mentioned, defendant
CENTRAL PARK CONSERVANCY, INC. owed a duty to prune, fertilize and otherwise care for
the subject Tree, pursuant to the Contract.

24. On May 31, 2010, at approximately 12:30 P.M., ROBERTA COLORES-
MARTINEZ, was lawfully in Central Park and in the vicinity of the subject Tree.

25. Upon information and belief, at the aforementioned time and place, a limb from
the subject Tree did snap, break and fall, causing the subject Tree limb to violently strike plaintiff,
ROBERTA COLORES-MARTINEZ, on and about the head and body.

26. By reason of said occurrence, plaintifft ROBERTA COLORES-MARTINEZ,
suffered serious and devastating injuries, including but not limited to, traumatic brain injuries,
resulting in multiple surgical procedures and extensive hospital, medical and rehabilitative care;

suffered serious and permanent pain and suffering; suffered permanently disabling injuries with
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consequential effects; was and continues to be disabled from her occupation and incapacitated from
her ability to enjoy life and to perform normal daily activities.

27. Upon information and belief, at the time of said occurrence and for some time
prior thereto, the subject Tree contained dead, rotted, diseased and/or decayed tree limbs and
branches, including but not limited to, the subject Tree limb, which rendered the subject Tree unsafe
and dangerous.

28. Upon information and belief, for some time prior to the aforesaid occurrence, the
subject Tree limb was in danger of falling by reason of its dead, rotted, diseased, decayed and/or
otherwise unsafe and dangerous condition.

29. Upon information and belief, the subject Tree limb fell by reason of its dead,
rotted, diseased, decayed and/or otherwise unsafe and dangerous condition.

30. Upon information and belief, for some time prior to the aforesaid occurrence, the
defendants knew or should have known through the exercise of reasonable care that the subject Tree
limb was in a dead, rotted, diseased, decayed and/or otherwise unsafe and dangerous condition and
in danger of falling.

31. Upon information and belief, defendants could and should have, in the exercise of
reasonable care, cut down and removed the subject Tree limb prior to the aforesaid occurrence, but
failed to do so.

32. On May 31, 2010 at approximately 12:30 P.M., plaintiffs were picnicking at the
aforesaid location when the aforesaid tree limb snapped and broke causing a large part thereof to
break off from said tree and to violently strike said plaintiffs about their heads and bodies as it fell to
the ground, thereby causing said plaintiffs to suffer severe, serious and permanent personal injuries.

Said tree and said tree limb in particular, was in a rotted, dead, decayed, damaged, diseased, unsafe,
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dangerous and/or hazardous condition, which caused and precipitated said tree limb to snap, break
and fall and to thereby violently strike said plaintiffs. Said occurrence and resulting injuries to said
plaintiffs were caused by reason of the negligence, carelessness and/or recklessness of defendants,
THE CITY OF NEW YORK and CENTRAL PARK CONSERVANCY, INC., their agents,
employees, contractors and/or servants, in causing, permitting, allowing and suffering said tree limb
to snap, break and fall and to violently strike said plaintiffs, in breaching their non-delegable duty to
maintain said tree in a reasonably safe condition; in failing to maintain said tree in a reasonably safe
condition; in failing to exercise reasonable care in the ownership, management, maintenance, care
and repair of said tree including said tree limb; in causing, permitting, allowing and suffering said
tree and said tree limb in particular, to become, be and remain in a rotted, decayed, diseased, dead,
damaged, unsafe, dangerous and/or hazardous condition; in failing to repair and/or properly repair
said tree including said tree limb prior to the aforesaid occurrence; in failing to maintain and and/or
properly maintain said tree including said tree limb; in failing to manage and/or properly manage
said tree; in failing to inspect and/or properly inspect said tree including said tree limb; in failing to
prune and/or properly prune said tree including said tree limb; in failing to control and/or properly
control said tree including said tree limb; in failing to remove, cut down and/or properly cut down
said tree limb prior to the aforesaid occurrence; in failing to maintain and/or properly maintain the
root structure of said tree; in failing to warn and/or properly warn pedestrians of the unsafe,
dangerous and hazardous condition of said tree and said tree limb in particular; in having actual
and/or constructive notice of the aforesaid unsafe, dangerous and/or hazardous condition and
thereafter failing to take proper action to remove and/or otherwise remedy same prior to said
occurrence, although they had a reasonable opportunity to do so; in failing to barricade, fence or

otherwise close off the aforesaid area of said tree and/or tree limb to prevent pedestrians from
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walking or sitting under or in the area of said tree and/or said tree limb; in failing to barricade, fence
or otherwise close off the area to prevent pedestrians from walking or sitting under or in the area of
said tree and/or said tree limb; in failing to comply with applicable statutes, codes, rules and
regulations; in causing and creating said unsafe, dangerous and hazardous condition; and in
otherwise being negligent, careless and/or reckless in causing said tree limb to snap, break, fall and
violently strike said plaintiffs thereby causing them to be seriously and permanently injured.
Further, while it is claimed that New York City Administrative Code §7-201 is not applicable to this
claim, if it is judicially determined that said code section is applicable, then, without conceding its
application, it is further claimed that the defendants, THE CITY OF NEW YORK and CENTRAL
PARK CONSERVANCY, INC., violated said section in that written notice of the aforesaid
defective, unsafe, dangerous and/or hazardous condition was actually given to defendants, THE
CITY OF NEW YORK and CENTRAL PARK CONSERVANCY, INC., commissioner of
transportations or any person or department authorized by the commissioner to receive such notice
and there was a failure or neglect within 15 days after the receipt of such notice to repair or remove
the defect, danger or hazard complained of or otherwise make the place reasonably safe.

33. Upon information and belief, the limitations on liability set forth in CPLR § 1601
do not apply to this action.

34. Upon information and belief, the limitations on liability set forth in CPLR § 1601
do not apply to this action by reason of one or more of the exemptions set forth in CPLR § 1602,
including but not limited to those set forth in subdivisions 2 (iv) and 7 thereof.

35. By reason of the foregoing, plaintiff ROBERTA COLORES-MARTINEZ, has
been damaged in an amount in excess of the jurisdictional limits of all lower courts in which this

action could otherwise have been brought.



AS AND FOR A SECOND CAUSE OF ACTION
ON BEHALF OF PLAINTIFF CARMEN ARIANA CARDOSO

36. Plaintiffs repeat, reallege and reiterate each and every allegation set forth above

with the same force and effect as if fully set forth at length below.

37. Plaintiff, CARMEN ARIANA CARDOSO., |||
I

38. On October 21, 2010, plaintiff CARMEN ARIANA CARDOSO appeared for and
gave testimony under oath at an oral examination requested and conducted by defendant THE CITY
OF NEW YORK, pursuant to General Municipal Law § 50-h.

39. On May 31, 2010, at approximately 12:30 P.M., CARMEN ARIANA
CARDOSO, was lawfully in Central Park and in the vicinity of the subject Tree.

40. Upon information and belief, at the aforementioned time and place, a limb from
the subject Tree did snap, break and fall, causing the subject Tree limb to violently strike plaintiff,
CARMEN ARIANA CARDOSO, on and about the head and body.

41. By reason of said occurrence, plaintiff CARMEN ARIANA CARDOSO, suffered
serious and devastating injuries, including but not limited to, contusion of the liver, resulting in
hospital care; suffered serious and permanent pain and suffering; suffered permanently disabling
injuries with consequential effects; was and continues to be incapacitated from her ability to enjoy
life and to perform normal daily activities.

42. By reason of the foregoing, plaintiff CARMEN ARIANA CARDOSO, has been
damaged in an amount in excess of the jurisdictional limits of all lower courts in which this action
could otherwise have been brought.

AS AND FOR A THIRD CAUSE OF ACTION
ON BEHALF OF PLAINTIFF ROBERTA COLORES-MARTINEZ
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43. At the time the plaintiff, CARMEN ARIANA CARDOSO, was injured, as
heretofore stated, the plaintiff ROBERTA COLORES-MARTINEZ, was within the zone of danger
of the occurrence.

44. The plaintiff ROBERTA COLORES-MARTINEZ, witnessed injury to her
daughter, the plaintiff CARMEN ARIANA CARDOSO.

45. By reason of the foregoing, the plaintiff ROBERTA COLORES-MARTINEZ,
sustained emotional distress.

46. The amount of damages sought in this action exceeds the jurisdictional limits of
all lower courts which would otherwise have jurisdiction.

AS AND FOR A FOURTH CAUSE OF ACTION
ON BEHALF OF PLAINTIFF CARMEN ARTANA CARDOSO

47. At the time the plaintiff, ROBERTA COLORES-MARTINEZ, was injured, as
heretofore stated, the plaintiff CARMEN ARIANA CARDOSO, was within the zone of danger of
the occurrence.

48. The plaintifft CARMEN ARIANA CARDOSO, witnessed injury to her mother,
the plaintiff ROBERTA COLORES-MARTINEZ.

49. By reason of the foregoing, the plaintiff CARMEN ARIANA CARDOSO,
sustained emotional distress.

50. The amount of damages sought in this action exceeds the jurisdictional limits of
all lower courts which would otherwise have jurisdiction.

WHEREFORE, plaintiffs demand judgment against the defendants, THE CITY OF
NEW YORK and CENTRAL PARK CONSERVANCY, INC., on the First, Second, Third and

Fourth Causes of Action, together with the appropriate costs and disbursements of these actions.
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Dated: New York, New York
October 22, 2010
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Yours, etc.,
SMILEY & SMILEY, LLP

By:

GUY I. SMILEY
Attorneys for Plaintiff
Office and P.O. Address
60 East 42nd Street
New York, New York 10165
(212) 986-2022



@ AQ 440 (Rev. 8/01) Summons in a Civil Action

- UNITED STATES DISTRICT COURT

SOUTHERN " District of NEW YORK
MICHAEL, SCHMELZER AMENDED
SUMMONS IN A CIVIL ACTION
V.

HILTON HOTELS CORPORATION and VALEO,-

INC. CASE NUMBER: 05 CV 10307
' (Judge Keenan)

TO: (Name and address of Defendant)

HILTON HOTELS CORPORATICN . VALEO, INC. .
c/o Secretary of State W248N 5499 Executive Drive

‘Albany, New York Sussex, Wisconsin 53089

YOU ARE HEREBY SUMMONED and required to serve on PLAINTIFF’S ATTORNEY (name and address)

SMITL.EY & SMILEY, LLP

60 East 42nd Street, Suite 950
New York, New York 10165

(212) 986-2022

20 days after service

an answer to the complaint which is served on you with this summons, within
of this summons on you, exclusive of the day of service. If'you fail to do so, judgment by default will be taken against you

for the relief demanded in the complaint. Any answer that you serve on the parties to this action must be filed with the
Clerk of this Court within a reasonable period of time after service.

J. MIQHAEL McMAHON 4R 0 12008
(By) DEPUTYCRTBRK = “ ' \ \\ .

AN
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
X AMENDED
VERIFIED COMPLAINT

MICHAEL SCHMELZER,

Plaintiff,
-against- »
HILTON HOTELS CORPORATION and VALEOG, INC,, 05 CV 10307 { TC “
(Judge Keenan) | E;j‘ wm iy
Defendants. ! N =
N Ty
M)

hereinafter alleges upon information and belief at all times relevant hereto, as follows:

JURISDICTION

1. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.

Section 1332, in that this is an action by and between citizens of different States. The amount in

controversy exceeds Seventy Five Thousand ($75,000.00) Dollars as to the plaintiff, exclusive of

interest and costs.
2. Plaintiff demands a trial by jury on each of the causes of action pleaded herein.

' THE PARTIES
3. Plaintiff, MICHAEL SCHMELZER, is a resident of Frankfurt, Germany,

p—— ]
4. Defendant, HILTON HOTELS CORPORATION, was and still is a foreign

corporation authorized to transact business in the State of New York.
5. Defendant, VALEO, INC., was and still is a foreign corporation authorized to

transact business in the State of New York.
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AS AND FOR A FIRST CAUSE OF ACTION

AGAINST DEFENDANT, HILTON HOTELS CORPORATION

6. On October 7, 2005, defendant, HILTON HOTELS CORPORATION, owned
and operated the New York Hilton hotel located at premises 1335 Avenue of the Americas, New
York, New York.

7. Defendant, HILTON HOTELS CORPORATION., its servants, agents and/or
employees managed, operated, supervised, inspected, maintained, repaired and controlled all of the
aforesaid premises and the various portions thereof, including the gym located on the fifth floor in
the aforesaid premises, and had possession of said premises.

8. On October 7, 2005, at approximately 8:50 P.M., while the plaintiff, MICHAEL
SCHMELZER, was rightfully and lawfully exercising on a body ball/stability ball in the gym located
on the fifth floor in the New York Hilton Hotel, located at premises 1335 Avenue of the Americas,
New York, New York, the body ball/stability ball he was exercising on suddenly and without
warning burst, propelling him to the floor and causing him to sustain serious and permanent personal
injuries.

9. The defendant, its agents, servants and/or employees, were negligent in failing
to properly manage, inspect, supervise, operate, maintain, repair and control the aforesaid premises,
and in particular, the piece of exercise equipment known as a body ball/stability ball which was
located in the gym on the fifth floor of the aforesaid premises; in causing and permitting an unsafe
and hazardous condition to exist in the aforesaid gym; in providing the plaintiff with a defective
body ball/stability ball to exercise upon; in failing to timely and properly inspect the aforementioned
body ball/stability ball; in failing to properly maintain or replace the aforementioned body

ball/stability ball so that it would not become a hazard and a trap for those persons exercising upon
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it; in failing to provide the plaintiff with a safe means of exercising on the aforementioned body
ball/stability ball; in causing and permitting the plaintiff to enter into a position of danger; in
subjecting said plaintiff to unusual and unnecessary hazards and danger; in failing to employ
adequate and sufficient help to properly inspect, maintain, repair or replace the aforementioned
defective body ball/stability ball; in creating a trap; in creating a nuisance; in causing and permitting
the condition that brought about the fall of the plaintiff in said premises; and in failing to maintain
said body ball/stability ball in a reasonable, safe and suitable condition.

10. The defendant had actual and constructive notice of all of the foregoing.

11. As a result of the carelessness and negligence of the defendant as aforesaid,
plaintiff, MICHAEL SCHMELZER, was seriously and permanently injured, and was caused to

suffer and will continue to suffer great physical and mental pain.

12. Plaintiff, MICHAEL SCHMELZER, in no way contributed to the foregoing,

and his injuries were solely due to the negligence and carelessness of the defendant, its agents,

servants and/or employees.

13. By reason of the foregoing, plaintiff, MICHAEL SCHMELZER, has been

damaged in the sum of TWO MILLION (§2,000,000.00) DOLLARS.

AS AND FOR A SECOND CAUSE OF ACTION
AGAINST DEFENDANT, VALEO, INC.

14. The defendant, VALEO, INC., placed upon the market, sold or distributed,

delivered and supplied for the plaintiff user a body ball/exercise ball which was unreasonably

dangerous to its user.
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15. At the time of the accident, the plaintiff, MICHAEL SCHMELZER, was using

the body ball/exercise ball for the purpose and in the manner in which the body ball/exercise ball was

normally intended to be used.

16. On the date of the accident, the body ball/exercise ball was being used by the
plaintiff, MICHAEL SCHMELZER, for the purpose and in the manner for which it was designed,

manufactured, and sold.

17. The plaintiff, MICHAEL SCHMELZER, as user of the body ball/exercise ball
would not, by the exercise of reasonable care, have both discovered the defects in the body

ball/exercise ball, perceived its dangers, or otherwise have averted the accident, his injuries or

damages.

18. That the design, construction and manufacturing defects in the body
ball/exercise ball were substantial factors in causing and bringing about the accident, and the
resultant injuries and damages sustained by the plaintiff, MICHAEL SCHMELZER.

19. That the design and manufacture of the body ball/exercise ball by the defendant,

VALEO, INC., was the proximate cause of the injuries and damages sustained by the plaintift.

20. Defendant, VALEO, INC., designed, manufactured and distributed a body

ball/exercise ball which was dangerous and unsafe both in design and in manufacture, and was

unsafe and unfit for the purposes intended.

21. As a result of the aforesaid the plaintiff, MICHAEL SCHMELZER, was

seriously and permanently injured, and was caused to suffer and will continue to suffer great physical

and mental pain.
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22. Plaintiff, MICHAEL SCHMELZER, in no way contributed to the foregoing,
and his injuries were solely due to the negligence and carelessness of the defendant, its agents,
servants and/or employees.

23. Defendant, VALEO, INC., by reason of the foregoing is strictly liable to the
plaintiff, MICHAEL SCHMELZER, for the damages and injuries described above pursuant to and

under a doctrine of Strict Products Liability.

AS AND FOR A THIRD CAUSE OF ACTION
AGAINST DEFENDANT, VALEOQ, INC.

24. The defendant, VALEO, INC., owed a duty of care to all users of the body
ball/exercise ball, including the plaintiff, MICHAEL SCHMELZER, to adequately test, design and
warn the users of possible dangers of using the body ball/exercise ball.

25. The defendant, VALEO, INC., breached its duty to the plaintiff by failing to
adequately test and design and/or manufacture the body ball/exercise ball and/or warn any and all
users of danger of the sudden and unanticipated bursting of the body ball/exercise ball while the
plaintiff was exercising upon it.

26. The defendant, VALEO, INC., owed a duty to all users of the body ball/exercise
ball to test, service, and/or make available only products of a safe nature.

27. Defendant, VALEO, INC., breached its duty to the plaintiff by failing to inspect
and/or test the body ball/exercise ball and thereafter making it available to the general public.

78. As a result of the aforesaid the plaintiff, MICHAEL SCHMELZER, was

seriously and permanently injured, and was caused to suffer and will continue to suffer great physical

and mental pain.
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29. Plaintiff, MICHAEL SCHMELZER, in no way contributed to the foregoing,
and his injuries were solely due to the negligence and carelessness of the defendant, its agents,
servants and/or employees.

30. The defendant's negligent manufacture, testing, design, and/or failure to warn
constituted a tortious act outside the State of New York that caused injury within the State of New
York.

31. By reason of the foregoing, plaintiff, MICHAEL SCHMELZER, has been

damaged in the sum of TWO MILLION ($2,000,000.00) DOLLARS.

AS AND FOR A FOURTH CAUSE OF ACTION
AGAINST DEFENDANT, VALEQ, INC.

32. Defendant, VALEO, INC., expressly and/or impliedly warranted that the body
ball/exercise ball was of merchantable quality, and fit and safe for the purpose for which it was

designed, constructed, and sold.

33. Defendant, VALEO, INC., knew or should have known that the body
ball/exercise ball would be used and was used in gyms such as the New York Hilton Hotel, and

would be used in the manner in which it was used at the time of the accident.

34. By reason of the foregoing defendant, VALEO, INC., breached the warranties
as aforesaid, which breaches were the proximate cause of the injuries and damages sustained by the
plaintiff, MICHAEL SCHMELZER.

35. By reason of the foregoing, defendant, VALEO, INC., breached both the
expressed and implied warranties which they extended to the intended users, of which the plaintiff
was one, including the warranty of merchantability,‘in that this product, a body ball/exercise ball,

was not of the fair average quality and standard, and the warranty of fitness for a particular purpose.
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36. Defendant, VALEO, INC., violated the express and implied warranties of

merchantability and the warranty of fitness for its intended use and purpose.

37. As a result of the aforesaid the plaintiff, MICHAEL SCHMELZER, was

seriously and permanently injured, and was caused to suffer and will continue to suffer great physical

and mental pain.
38. By reason of the foregoing, plaintiff, MICHAEL SCHMELZER, has been
damaged in the sum of TWO MILLION ($2,000,000.00) DOLLARS.

WHEREFORE, plaintiff demands judgment against the defendants, HILTON

HOTELS CORPORATION and VALEO, INC. on the First, Second, Third, and Fourth Causes of

action in the sum of TWO MILLION ($2,000,000.00) DOLLARS each, together with the costs and

disbursements of this action.

Dated: New York, New York
February 21, 2006

Yours, etc.

SMILEY & SMILEY, LLP
Attorneys for Plaintiff
60 East 42nd Street Suite 950

New York, New York 10165
212-986- &\
By:

GUY L. SMIDRY (GIS/5926)
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ATTORNEY’S VERIFICATION

STATE OF NEW YORK )
SS.:

COUNTY OF NEW YORK )

GUY L. SMILEY, affirms the following under the penalty of perjury:
That I am the attorney for the plaintiff in the within action; that he has read the foregoing
AMENDED COMPLAINT and knows the contents thereof; that the same is true of my own

knowledge, except matters alleged upon information and belief, and that as to those matters I believe

them to be true.
Affirmant further states that the reason this verification is made by deponent and not by the
plaintiff(s) is that said plaintiff(s) is not within the County of New York where deponent has his

office. The source of affirmant’s information and belief is reports and documentation in the file.

Dated: New York, New York

February 21, 2006
&%@C/
GUY L. SMILEY (GIS/5926)
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF RICHMOND
_________________________ — R X
MARVIN W. OLBRICH,
INDEX NO.:
Plaintiff,
-against- VERIFIED COMPLAINT

ANTHONY MICELI, M.D.,

Defendant.
_________________________ — R X

Plaintiff, by his attorneys, SMILEY & SMILEY, LLP, complaining of the defendant,
hereinafter alleges upon information and belief, and at all times relevant hereto as follows:

AS AND FOR A FIRST CAUSE OF ACTION

L Plainitt, MARVIN W. oLerict. [

2. Defendant, ANTHONY MICELI, M.D. was and still is a physician licensed to

practice medicine within the State of New York, and maintains an office for the practice of his
profession located at_

3. Defendant, ANTHONY MICELI, M.D., held himself out to the public and the
plaintiff as being a skillful, knowledgeable and experienced physician with an expertise in the
specialty practice of Ear, Nose & Throat.

6. Defendant, ANTHONY MICELI, M.D., represented that he was competent to
perform and render all the medical care, treatment, services and advice required by the plaintiff,

MARVIN W. OLBRICH.



7. On or about February 19, 2001, the defendant, ANTHONY MICELI, M.D.,
performed an surgical procedure to remove a bump/lump from the plaintiff's face, at his office
located at 271 Mason Avenue, Staten Island, New York.

8. It was the duty of the defendant to care for and treat plaintiff in accordance with
good and accepted medical practice and standards.

9. Defendant, ANTHONY MICELI, M.D., was negligent and guilty of medical
malpractice in failing and neglecting to render proper and adequate medical care and treatment to the
plaintiff, MARVIN W. OLBRICH, in failing and neglecting to properly perform a surgical
procedure to remove a bump/lump from the plaintiff's face, near his eyebrow, in accordance with
good and acceptable medical practice; in negligently and carelessly failing to surgically remove the
entire bump/lump from the plaintiff's face, near his eyebrow; in failing and neglecting to take the
appropriate and necessary measures which would have ensured a successful surgical removal of the
bump/lump from the plaintiff's face, near his eyebrow; in failing and neglecting to use proper skills
in performing the removal of the bump/lump from the plaintiff's face, near his eyebrow; in failing
and neglecting to inform the plaintiff of the pathology report stating the diagnosis of "basal cell
carcinoma, incompletely excised"; in failing and neglecting to take the appropriate and necessary
measures which would have ensured an accurate assessment, diagnosis and proper treatment of
plaintiff's condition; in failing to timely refer the plaintiffto an appropriate specialist for treatment of
basal cell carcinoma; in failing and neglecting to render timely and accurate medical care and
treatment to the plaintiff; in recklessly and carelessly allowing the plaintiff to remain untreated for
such a prolonged period of time that in March 2003 he was caused to undergo several surgical
procedures, including having layers of skin removed from his nose down to the bone, and

reconstructive nose surgery, and plaintiff will be required to undergo additional surgical procedures
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in the future in an effort to cure himself; in failing and neglecting to timely determine the true
condition from which said plaintiff was suffering; in failing and neglecting to render a timely course
of treatment; in failing and neglecting to conduct proper consultations with specialists for treatment
of’basal cell carcinoma; in failing to employ due, reasonable, proper and appropriate skill and care in
the treatment and management of plaintiff; and in rendering care contrary to the accepted standards
of medical care and treatment existing in the community and elsewhere.

10. By reason of the foregoing, the plaintiff, MARVIN W. OLBRICH, was severely
and permanently injured and was caused to suffer and will continue to suffer great physical and
mental pain, and psychological anguish, and was caused to expend and become obligated to expend
sums of money for medical services and related expenses which continue into the future.

11. All of the foregoing was caused solely by reason of the recklessness, carelessness
and malpractice of the defendant herein, and the plaintiff, MARVIN W. OLBRICH, in no way
contributed to same.

12. The amount of damages sought in this action exceeds the jurisdictional limits of
all lower courts which would otherwise have jurisdiction.

AS AND FOR A SECOND CAUSE OF ACTION

13. Plaintiff, MARVIN W. OLBRICH, repeats and reiterates each and every
allegation contained in paragraphs numbered "1" through "12" inclusive of this complaint.

14. Defendant owed the plaintiff, MARVIN W. OLBRICH, the obligation to
properly inform said plaintiff of the pathology results which showed basal cell carcinoma, and his
options for consultations and treatments with specialists in the field of basal cell carcinoma.

15. That had the plaintiff, MARVIN W. OLBRICH, been properly informed of the

pathology results, neither he nor any other reasonably prudent person in his position would have
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chosen not to seek further consultation and treatment in an effort to cure himself of basal cell
carcinoma.

16. By reason of the foregoing, the plaintiff, MARVIN W. OLBRICH, was severely
and permanently injured.

17. The amount of damages sought in this action exceeds the jurisdictional limits of
all lower Courts which would otherwise have jurisdiction.

WHEREFORE, plaintiff demands judgment against the defendant, ANTHONY
MICELI, M.D., on the First and Second Causes of Action, together with the appropriate costs and
disbursements of these actions.
Dated: New York, New York

April 21, 2003

Yours, etc.

SMILEY & SMILEY, LLP

By:

ANDREW J. SMILEY
Attorneys for Plaintiff
60 East 42nd Street
Suite 950
New York, New York 10165
(212) 986-2022

ATTORNEY'S CERTIFICATION




ANDREW J. SMILEY, an attorney duly admitted to practice before the Courts of this
State, certifies the follows:

1. I am the attorney for the plaintiff.

2. I'have reviewed the facts of this case and have consulted with a physician duly
licensed to practice medicine in the State of New York and reasonably believe that said physician is
knowledgeable with respect to the relevant issues involved in this action.

3. Based upon the discussions had with the aforesaid physician, I have concluded
on the basis of my review and consultation, that there is a reasonable basis for the commencement of

this action.

Dated: New York, New York
April 21, 2003

ANDREW J. SMILEY



SUPREME COURT OF THE STATE OF NEW YORK Index No.: 60747/2018
COUNTY OF WESTCHESTER

---------------------- x  Date filed: 7/13/2018
ALEXA BONNES and ARIEL BONNES, as Co-

Administrators of the Estate of KEITH P. BONNES,
Deceased, AMENDED
SUMMONS
Plaintiffs,
Plaintiffs designate
-against- ' WESTCHESTER COUNTY as

the place of trial
LIA BREWSTER REALTY, LLC and BBL

CONSTRUCTION SERVICES. LLC, d/b/a BBL The basis of venue is: CPLR
ALBANY GROUP V §503(b)

Defendants.

To the above named Defendants:

YOU ARE HEREBY SUMMONED to answer the complaint in this action and to serve a
copy of your answer on the plaintiffs’ attorneys within 20 days after the service of this summons,
exclusive of the day of service of this summons, or within 30 days after service of this summons
is complete if this summons is not personally delivered to you within the State of New York.

In case of your failure to answer this summons, ‘a Jjudgment by default will be taken against

you for the relief demanded in the complaint, together with the costs of this action.

Dated: New York, New York
August 8, 2018

SMILEY & SMILEY, LLP
Attorneys for Plaintiff;

By:

7~ ANDREW J. SMILEY
122 East 42nd Streét, Suite 3900
New York, Nesw York 10168

(212) 986-2022

SMILEY & SMILEY,LLP ® ATTORNEYSATLAW * |22 EAST 42%"° STREET, 39™ FLOOR * NEW YORK, NEW YORK |0168




Defendants:

LIA BREWSTER REALTY, LLC
c/o Sean O'Connor/SCLA, AIC
Complex Loss Casualty Specialist
Utica National Insurance Group
1000 Woodbury Road 4th Floor
Woodbury, NY 11797

BBL CONSTRUCTION SERVICES,
LLC, d/b/a BBL ALBANY GROUP V
c/o Patrick J. Leathem, SCLLA

The Travelers Companies, Inc.

One Tower Square MS07B

Hartford, CT 06183

Y
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SUPREME COURT OF THE STATE OF NEW YORK Index No.: 60747/2018
COUNTY OF WESTCHESTER

_________________________________________________________________________ X
ALEXA BONNES and ARIEL BONNES. as Co-
Administrators of the Estate of KEITH P. BONNES.
Deceased.
AMENDED
Plaintiffs, VERIFIED
COMPLAINT
-against-
LIA BREWSTER REALTY. LLC and BBL
CONSTRUCTION SERVICES. LLC d/b/a BBL
ALBANY GROUP V,
Defendants.
__________________________________________________________________________ X

Plaintiffs, ALEXA BONNES and ARIEL BONNES, as Co-Administrators of the Estate
of KEITH P. BONNES, Deceased, by their attorneys, SMILEY & SMILEY, LLP, complaining
of the defendants, LIA BREWSTER REALTY, LLC and BBL CONSTRUCTION SERVICES,
LLC d/b/a BBL. ALBANY GROUP V., hereinafter allege at all times relevant hereto and upon
information and belief, as follows:

AS AND FOR A FIRST CAUSE OF ACTION

l. On the 4™ day of October, 2017, KEITH P. BONNES, died.
2. The decedent left surviving his daughters, ALEXA BONNES and ARIEL
BONNES, the plaintiffs/co-administrators herein.

3. Plaintiff, ALEXA BONNES, resides [ R

B :nd Plaintiff,. ARIEL BONNES. resides at _

8
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4. On the 14" day of March, 2018, Letters of Administration were duly issued and
granted to the plaintiffs herein, ALEXA BONNES and ARIEL BONNES, by the Honorable
Brandon R. Sall, Surrogate of the County of Westchester, State of New York.

5 Defendant, LIA BREWSTER REALTY, LLC, (hereinafter referred to as “LIA™)
was and still is a domestic corporation duly organized and existing under and by virtue of the
laws of the State of New York, with an office in the County of Albany, State of New York,
located 1258 Central Avenue, Albany, New York 12205, for acceptance of service.

6. Defendant, BBL CONSTRUCTION SERVICES; LLC, d/b/a BBL. ALBANY
GROUP V, (hereinafter referred to a “BBL"™) was and still is a domestic corporation under and
by virtue of the laws of the State of New York, having a place of business located at 302
Washington Avenue Ext., Albany, New York 12203.

7, On October 4, 2017, and for some time prior thereto, the premises located at 899

Route 22, Brewster, New York, (hereinafter referred to as “Premises), was under construction.

8. On October 4, 2017, defendant, L.IA, was the owner of the Premises under
construction.

9 On October 4, 2017, BBL. was the general contractor of the Premises under
construction.

10. On October 4, 2017, the plaintiffs” decedent, KEITH P. BONNES, was employed
as a construction worker by Fregosi Landscaping, Inc., who was subcontracted by the aforesaid
defendants to perform construction at the aforesaid Premises.

11. On October 4, 2017, at approximately 10:00 A.M., the plaintiffs’ decedent,
KEITH P. BONNES, was rightfully and legally on the aforesaid Premises at the invitation and

request and with the knowledge, permission and consent of the defendants.
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12. On October 4, 2017, at approximately 10:00 A.M., while the plaintiffs’ decedent,
KEITH P. BONNES, was performing construction work at the Premises, he fell from a scaffold,
causing him to sustain catastrophic and devastating personal injuries which resulted in his death.

13. The aforesaid occurrence was caused by the negligence, carelessness and
recklessness of the defendants, their agents, servants and employees.

14. By reason of the foregoing plaintiffs’ decedent, KEITH P. BONNES, sustained
severe and permanent injuries resulting in his death on October 4, 2017 following conscious pain
and suffering.

15. All of the foregoing was caused solely by reason of the negligence of the
defendants herein, and plaintiffs’ decedent, KEITH P. BONNES in no way contributed to same.

16. The amount of damages sought in this action exceeds the jurisdictional limits of
all lower courts which would otherwise have jurisdiction.

AS AND FOR A SECOND CAUSE OF ACTION

17. Plaintiffs repeat, reiterate and reallege each and every allegation contained in
paragraphs “1” through “16” inclusive, with the same force and effect as if hereinafter set forth
more fully at length.

18. By reason of the severe and serious injuries sustained by plaintiffs’ decedent as a
result of the aforesaid occurrence, plaintiff’s decedent died on October 4, 2017.

19. By reason of the foregoing, funeral, medical and other expenses were incurred, as
well as present and future loss of earnings and loss of inheritance.

20.  Plaintiffs have suffered pecuniary losses as a result of the foregoing occurrence

and wrongful death of the decedent.

3 2
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21. The amount of damages sought in this action exceeds the jurisdictional limits of

all lower courts which would otherwise have jurisdiction.

AS AND FOR A THIRD CAUSE OF ACTION

22. Plaintiffs repeat, reiterate and reallege each and every allegation contained in
paragraphs “17 through “217, inclusive of this complaint.

23. Defendants, their agents, servants and/or employees violated §200 of the Labor
Law of the State of New York.

24. By reason of the foregoing, plaintiffs claim damages in an amount that exceeds
the jurisdictional limits of all lower courts which would otherwise have jurisdiction.

AS AND FOR A FOURTH CAUSE OF ACTION

25.  Plaintiffs repeat, reiterate and reallege each and every allegation contained in
paragraphs “1” through “24”.

26. Defendants, their agents, servants and employees violated §240 of the Labor Law
of the State of New York.

27 By reason of the foregoing, plaintiffs claim damages in an amount that exceeds
the jurisdictional limits of all lower courts which wculd otherwise have jurisdiction.

AS AND FOR A FIFTH CAUSE OF ACTION

28. Plaintiffs repeat, reiterate and reallege each and every allegation contained in
paragraphs “1” through “27”.
29.  Defendants, their agents, servants and employees violated §241 of the Labor Law

of the State of New York.

30. By reason of the foregoing, plaintiffs claim damages in an amount that exceeds

the jurisdictional limits of all lower courts which would otherwise have jurisdiction.
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WHEREFORE, plaintiffs ALEXA BONNES and ARIEL BONNES, as Co-
Administrators of the Estate of KEITH BONNES,-Deceased, demand judgment against the
defendants, LIA BREWSTER REALTY, LLC and BBL CONSTRUCTION SERVICES. LLC
d/b/a BBL ALBANY GROUP V, on the First, Second, Third, Fourth and Fifth Causes of Action,
together with interest, costs and disbursements of these actions.

Dated: New York, New York
August 8, 2018

Yours, etc..

SMILEY & SM

By;

<~ ANDREWS. SMILLY
Attorneys for Plaintiffs

122 East 42nd Street, Suite 3900
New York, New York 10168
(212) 986-2022
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ATTORNEY’S VERIFICATION

STATE OF NEW YORK )
) ss.
COUNTY OF NEW YORK )

ANDREW J. SMILEY, affirms the following under the penalty of perj ury:

That I am the attorney for the plaintiffs in the within action: that I have read the foregoing
AMENDED COMPLAINT and know the contents thereof: that the same is true of my own
knowledge, except matters alleged upon information and belief, and that as to those matters I
believe them to be true.

Affirmant further states that the reason this vériﬁcation is made by deponent and not by
the plaintiffs is that said plaintiff are not within the County of New York where deponent has his
office. The source of affirmant’s information and belief is reports and documentation in the file.

Dated: New York, New York
August 8, 2018

—

ANDREW J. SMILP/
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UNITED STATES DISTRICT COURT Civ.:
SOUTHERN DISTRICT OF NEW YORK

X
CHANEL LUGO, as Administrator of the Estate of JOSE
LUIS LUGO, deceased,
VERIFIED COMPLAINT
Plaintiff,
-against- PLAINTIFF DEMANDS
TRIAL BY JURY
RIZWAN SABIR,
Defendant.
X

Plaintiff, by her attorneys, SMILEY & SMILEY, LLP, complaining of the defendant,
hereinafter alleges at all times, upon information and belief, at all times hereinafter relevant

hereto, as follows:

JURISDICTION

1. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.
Section 1332, in that this is an action by and between citizens of different States. The amount in
controversy exceeds Seventy Five Thousand ($75,000) Dollars as to the plaintiff, exclusive of
interest and costs.

2. Plaintiff demands a trial by jury on each of the causes of action pleaded herein.

THE PARTIES

3. Plaintiff, CHANEL LUGO, is a citizen of the State of New York, domiciled and
esicing o« [

4, On the 27" day of September 2016, JOSE LUIS LUGO, died intestate, and
thereafter on or about the 13" day of December, 2016, Letters of Administration were duly
issued and granted to the plaintiff herein, CHANEL LUGO, by Honorable Nelida Malave-

Torres, Judge of the Bronx County Surrogate’s Court.

A
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5. Defendant, RIZWAN SABIR, (hereinafter referred to as “SABIR”) is a citizen of

the State of Virginia, domiciled and residing at ||
L

AS AND FOR A FIRST CAUSE OF ACTION

6. That at all times hereinafter mentioned, on September 24, 2016, the plaintiff’s
decedent, JOSE LUIS LUGO, was a pedestrian lawfully crossing West 52™ Street and Avenue
of the Americas, in the County of New York, State of New York.

7. On September 24, 2016, defendant, SABIR, was the operator of a certain motor
vehicle bearing Pennsylvania license plate number -

8. That at all times hereinafter mentioned, West 52™ Street and Avenue of the
Americas, in the County of New York, State of New York was and still is a public roadway.

9. That on or about the 24™ day of September 2016, at approximately 3:57 p.m.,
while the plaintiff’s decedent, JOSE LUIS LUGO, was a pedestrian crossing Avenue of the
Americas the aforesaid motor vehicle being operated, managed and controlled by the defendant,
SABIR, struck the plaintiff’s decedent.

10. That at the time and place aforesaid, the defendant negligently, recklessly and
carelessly operated, managed and controlled his motor vehicle so as to strike the plaintiff’s
decedent causing the plaintiff’s decedent’s death as hereinafter alleged.

11.  The negligence of the defendant consisted of permitting and allowing his motor
vehicle to be operated in a negligent, careless and reckless manner; in carelessly driving the
motor vehicle in reverse; in striking the plaintiff’s decedent while driving in reverse; in

carelessly, negligently and recklessly failing and omitting to have said motor vehicle under
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reasonable and proper condition and control; in failing and omitting to keep a proper lookout and
to be reasonably alert; in failing to look in the direction in which his motor vehicle was
proceeding; in driving in reverse and causing and allowing said motor vehicle to come into
violent contact with the plaintiff’s decedent although due care and caution on the part of the
defendant would have and should have avoided the occurrence; in failing to avoid a collision; in
. carelessly and negligently omitting to provide and/or make prompt and timely use of braking
devices, steering mechanisms, horns and signaling devices; in further operating his motor vehicle
in reckless disregard for the safety and well-being of another, including the plaintiff’s decedent;
in carelessly and negligently failing to give signs, signals and/or warnings of approach by horn or
otherwise; in negligently failing to observe the safety rules, regulations, statutes, promulgations
and ordinances of the State of New York.

12. As a result of the negligence, carelessness and recklessness of the defendant,
. plaintiff’s decedent, JOSE LUIS LUGO, sustained severe and permanent injuries resulting in his
death following conscious pain and suffering.

13.  That as a result of the negligence, carelessness and recklessness of the defendant,
plaintiff’s decedent had sustained a serious injury resulting in his death as defined in Section
| 5102(d) of the Insurance Law of the State of New York.

14. By reason of the foregoing, plaintiff has been damaged in this cause of action for
conscious pain and suffering in the amount of TWO MILLION ($2,000,000.00) DOLLARS.

AS AND FOR A SECOND CAUSE OF ACTION

15.  Plaintiff repeats, reiterates and realleges each and every allegation of the

complaint marked “1” through “16” with the same force and effect as if more fully set forth
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herein at length.

16. By reason of the severe and serious injuries sustained by plaintiff’s decedent,
JOSE LUIS LUGO, as a result of the aforesaid occurrence, plaintiff’s decedent died on

September 27, 2016.

17. By reason of the foregoing, funeral, medical and other expenses were incurred, as

| well as loss of inheritance.

18. By reason of the foregoing, the plaintiff has suffered pecuniary losses as a result
of the foregoing occurrence and wrongful death of the decedent.

19. By reason of the foregoing, plaintiff has been damaged in this cause of action for
wrongful death in the amount of TWO MILLION ($2,000,000.00) DOLLARS.

WHEREFORE, plaintiff demands judgment against the defendant RIZWAN SABIR on
| the First Cause of Action in the sum of TWO MILLION ($2,000,000) DOLLARS and on the
Second Cause of Action in the sum of TWO MILLION ($2,000,000) DOLLARS, together with
interest, costs and disbursements of this action.

Dated: New York, New York
April 6, 2017

Yours, etc.,

SMILEY & SMILEY, LLP

Attorneys for Plaintiff (’
122 East 42nd Street, /Suite 39

New York, New York 1016
(212) 986-2022

y:
.~ ANDREW J. SV (AJS2924)
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INDIVIDUAL VERIFICATION

STATE OF NEW YORK )

COUNTY OF N owjyuh )

CHANEL LUGO, being sworn says that I am the plaintiff in the action herein; I have
read the annexed COMPLAINT and know the contents thereof; that the same is true of my own
knowledge, except matters alleged upon information and belief, and that as to those matters I
believe them to be true.

Dated: April 6,2017

Uy o

CHANE]. LUGO

Sworn to before me this
6" day of April, 2017

Commissioner of Deeds
City of New York - No, 5-1071
Certificaie Filed in Neﬂ 'Yﬁrig?_County

Commiss’an Expires
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SUPREME COURT OF THE STATE OF NEW YORK  Index No.:
COUNTY OF BRONX

GLENN WALKER,

Plaintiff,

VERIFIED COMPLAINT
-against-

CLAUDIO F. VARGAS, RENELLE SIMMONDS and
LOIS V., SIMMONDS,

Defendants.

X
Plaintiff, GLENN WALKER, by his attorneys, SMILEY & SMILEY, LLP, complaining

of the defendants, hereinafter alleges at all times, upon information and belief, as follows:

L aini GLENN wALKE. [

L}

2. Defendant, CLAUDIO F. VARGAS, (hereinafter referred to as “VARGAS”),
rsices o [

3. Defendant, RENELLE SIMMONDS, (hereinafier referred to as “R.

SIMMONDS™), resides at N R

4, Defendant, LQOIS V. SIMMONDS, (hereinafter referred to as “L.V.
SIMMONDS"), resides at _

5. On December 22, 2013, defendant, VARGAS, was the owner and operator of a
certain motor vehicle bearing New York State license plate number I

6. On December 22, 2013, defendant, L.V. SIMMONDS, was the owner or a certain
motor vehicle bearing New York State license plate number NG,

7. On December 22, 2013, defendant, R. SIMMONDS, was the operator of a certain
motor vehicle bearing New York State license plate number I

a
- g
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8. On December 22, 2013, defendant, R. SIMMONDS, was operating the
aforementioned motor vehicle owned by the defendant, L.V. SIMMONDS, with the knowledge,
permission and consent of its owner, either expressed or implied.

9. On December 22, 2013, at approximately 8:25 P.M., the plaintiff, GLENN
WALKER, was a lawful passenger in the motor vehicle owned and operated by defendant,
VARGAS, which was travelling southbound on Broadway in the vicinity of 215™ Street in the
County, City and State of New York.

10.  On December 22, 2013, at approximately 8:25 P.M., the motor vehicle owned by
defendant, L.V. SIMMOI\EDS and operated by R. SIMMONDS, was in the southbound lane of
Broadway in the vicinity of 215™ Street in the County, City and State of New York, at which
time she made a u-turn which caused a collision.

11.  The defendants were negligent and careless in the ownership, operation,
management and control of their motor vehicles; in operating their aforesaid motor vehicles at a
greater rate of speed than care and caution would permit under the circumstances; in operating
their vehicles in a negligent, careless and reckless manner; in failing to operate horns, lights
and/or signaling devices; in failing and omitting to provide or give any signal or warming of
approach; in failing and omitting to provide and/or make timely and adequate use of brakes,
signaling devices and steering mechanisms; in making a u-turn in violation of the Vehicle and
Traffic Laws of the State of New York; and in violating provisions of the Vehicle and Traffic
Laws of the State of New York.

12. Solely as a result of the defendants’ negligence, the plaintiff, GLENN WALKER,
was seriously and permanently injured and was caused to suffer and will continue to suffer great

physical pain and mental anguish.

]
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13.  The action falls within one or more of the exceptions set forth in CPLR Section
1602.

14.  The plaintiff has sustained serious injuries as defined by Section 5102 of the
Insurance Law of the State of New York.

15. The amounts of damages sought in this action exceed the jurisdictional limits of
all lower courts which would otherwise have jurisdiction.

WHEREFORE, plaintiff, GLENN WALKER, demands judgment against the defendants,
CLAUDIO F. VARGAS, RENELLE SIMMONDS and LOIS V. SIMMONDS, together with the
costs and disbursements of this action.

Dated: New York, New York
June 25,2014

Yours, etc.

SMILEY & SMILEY, LLP
Attorneys for Plai/ntiff; P

By: ’5-’//%/

“ ANDREW J. SMIKEY
122 East 42™ Street, 39" Floor
New York, New York 10168
(212) 986-2022
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INDIVIDUAL VERIFICATION

STATE OF NEW YORK )
) 8S:
COUNTY OF NEW YORK )
GLENN WALKER, being sworn says: that I am the plaintiff in the action herein; I have
read the annexed COMPLAINT and know the contents thereof; that the same is true of my own
knowledge, except matters alleged upon information and belief, and that as to those matters I

believe them to be true,

Dated: New York, New York

3 -M% 2014

AN/

G NNWALKER ’

Sworn to before

the4*/ day of beggczom

[
OTARY PUBLIC
ALEIDA TAVERAS
NOTARY PUBLIC-STATE OF NEW YORK
No. 01TA4962123

Qualified in New York Counly
My Commisslon Expires April 30, 20_[
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SPECIAL THANKS TO

ACADEMY SPONSORS

¢ Parqmolélmnt

Your comprehensive plaintiff-loyal settlement
planning firm. Negotiation and mediation
support, lien resolution and structured
settlement plans.

TECHNOLOGIES

Provides managed IT services to customers,
including proactive support, live monitoring,
management and maintenance for their
systems.

Medical Lien Agency

A full service lien resolution company that
comes at no cost to law firms and is reducing
liens for clients by an average of over 50%.

ANYTIME Al

ANYTIME Al

Empowering lawyers in analyzing various legal

documents and accelerating fact findings, conducting
legal research and auto-drafting legal memos, and

automating key workflows in personal injury.

MENTOR

ESD

A podcast for lawyers and aspiring lawyers
hosted by Andrew J. Smiley, Esq.

SmartAdvocate

A fully-integrated case management system
designed exclusively for personal injury
and mass tort litigation practice.

Creative Capital

STRUCTURED SETTLEMENTS

The attorney's comprehensive resource for
structured settlement annuities, consulting and
negotiation services.

Al SOBEL TINARI

ECONOMICS GROUP

A team of award-winning economists and
analysts that provides high-quality economic
consulting services in a wide variety of litigated
matters.


https://www.paramountadvisors.com/
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SPECIAL THANKS TO

ACADEMY SPONSORS

COUNSEL PRESS

THE APPELLATE EXPERTS ®

Assists attorneys in all 50 states with expert
assistance in preparing, filing, and serving
appeals in any state or federal appellate court
nationwide and several international tribunals.

tkE XITAS

Offers an array of services including local
and national court reporting, medical record
retrieval, process service, registered agent
services and legal talent outsourcing.

Satellite
Investigations

Satellite Investigations is the premier, award
winning, Plaintiff only investigations firm in NY
State. With over 20 years in business helping
your firm gain leverage, we have the know-how
to get you results and not excuses.

(=] case status

The #1 mobile client engagement software for
law firms who care about clients, the bottom
line & firm growth.

F|RMPRO’"—-

From C&R Insurance Services. LLC

Professional liability insurance that helps
protect law firms with 1-9 attorneys, including
attorneys billing less than 26 hours per week.

WEvenUp

Specialized, proactive Al built for
personal injury firms.

STENO

Steno offers unrivaled court reporting services
combined with purpose-built technology. Built by
legal and tech experts who believed that firms
deserve first-class service, clients enjoy white glove
service, concierge care and a customer-first
approach that is revolutionizing court reporting.
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...where your words count

Emerald-Associated !

Court reporting and videography services
since 1989, as well as litigation support, online
document management and protected file
storage.

< Expert
Institute

The leading expert witness service offering
custom expert recruiting and high-touch
consulting in every specialty.

THOMSON REUTERS

WESTLAW

Westlaw is the industry-leading legal research
platform trusted by legal professionals for
authoritative content, powerful search tools,
and cutting-edge technology.

HART SETTLEMENT
GROUP

43 SAGE

Hart Settlement Group's focus centers around
assisting attorneys as well as individuals and
their families with the evaluation design and

negotiation of structured settlements.

Nota

by M&I'Bank

Trust accounting and banking solutions for law
firms. It is designed with attorney insights - for
lawyers, by lawyers - and is a no-cost, cloud-
based platform for those managing solo and
small law firms.

MEDICAL
LEGAL
CONNECTION

We are a medical professional organization that
serves law firms and attorneys. We are medical
eyes and ears at Independent Medical Exams and
we provide medical case reviews with chronologies.

' o ]

Record Retrieval Fieinventedg

Your record retrieval experts: offering flat fee
pricing, fast turnaround, live tracking, full

control over custodial charges, e-authorization,
different user permission levels, and more!

THE EXPERTS

Robson Forensic

A highly credentialed group of engineers,
architects, scientists and fire investigators who
assist in disputes and litigation through
investigations, reports and testimony.
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BEAUZILE

FORENSIC ECONOMICS LLC

Providing expert analysis and testimony on
economic damages in tort cases, specializing in
calculating lost earnings, benefits, and household
services to help attorneys and courts determine
fair and accurate compensation.

1
JUSIICE

INTELLIGENCE GROUP

Justice Intelligence Group offers a full range of
investigative services, including legal support,
surveillance, and background checks.

MediVisuals

Powerful visuals for every phase of litigation.

America’s leading medical exhibit specialist
offering products such as Animations,
Interactive Presentations and Timelines, 3-D
Models and Exhibit Boards.

NEWMAN STRUCTURED
SETTLEMENT GROUP

WWW.TNSSG.COM

New York's Leading Post Settlement Litigation
Resource Company. Providing services such as
Structured Settlements, Medicare Set-Aside
Calculation and Administration, Lien Resolution,
Special Needs Trusts, and more.

#2» cloudlex

More than just a case management system -
designed exclusively for plaintiff personal injury
law firms, and allows you to take control of your

practice from intake to closure and beyond.

Kincaid
Wolstein

Providing objective vocational evaluations, life
care plans, and loss of household services
evaluation; and will testify credibly & confidently
regarding rehabilitation processes, needs, and
resources.

Mediation
%}EW SOLUTIONS
Mediation Solutions of NY, LLC is a full-service
mediation and arbitration firm helping resolve cases

throughout New York, virtually or in person at our Long
Island and New York City locations.

VOCATIONAL &
REHABILITATION
SERVICES

+
X

NYSM

SUCCESS THAT ADDS UPle

A boutique, full service structured settlement
firm that provides web-based settlement
calculators for the exclusive use its clients.
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SASS
LAW OFFICE LLC

Helping New York attorneys recover on judgments
for their clients against uninsured and defaulted
defendants by using innovative investigative and

legal strategies and dogged persistence.

LETYASMITH

The nation's largest online deposition bank,
exclusively for plaintiff lawyers.

VERITEXT
v(LEGAL SOLUTIONS

Veritext is the premier provider of legal
technology services, specializing in deposition
and litigation support solutions.

AB\eAD

Earn CLE credits around the world.

In addition to customized CLE programming,
programs offer cultural immersion and local
community engagement, creating memorable
experiences for lawyers and non-lawyers alike.
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